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EVIDENCE AMENDMENT BILL 2015 
Second Reading 

Resumed from 17 June. 
HON ADELE FARINA (South West) [8.24 pm]: I rise to speak on the Evidence Amendment Bill 2015. As 
members will be aware, the Evidence Act 1906 provides protection for children and other vulnerable witnesses 
required to give evidence during a trial. Members will also be aware that courtrooms can be very intimidating 
places for adults, let alone children, so these sorts of provisions are proper and fully supported by the opposition. 
The situation with the Evidence Act is that it provides protection for the child witness to provide evidence in 
chief by way of a visual recording of an interview rather than having to provide that evidence in the courtroom. 
Its application is somewhat restricted, however; it applies only in situations in which the child is the complainant 
or a witness to an offence committed against a child complainant. In 2008 the Evidence Act 1906 was amended 
to provide for the visual recording of the evidence of a person with a mental impairment, again on the same 
conditions—in situations in which the person with a mental impairment is the complainant or a witness to an 
offence committed against a child complainant. In a recent District Court case concerning a charge of sexual 
assault perpetrated on a young woman, the prosecutor, with the consent of the defence counsel, attempted to 
adduce the visually recorded interview of a child witness to the assault as the child’s evidence in chief. The court 
found that that was not actually admissible under the Evidence Act because the Evidence Act restricted the 
admissibility of a visually recorded interview of a child to circumstances in which the child is either the 
complainant or a child witness to the offence alleged to have been committed against the child complainant. As 
the case before the court concerned the child witnessing an offence alleged to have been committed against an 
adult, the visually recorded interview was deemed inadmissible. The same would apply in the case of a witness 
with a mental impairment. The Evidence Act restricts the admissibility of a visually recorded interview to 
situations in which that person is the alleged victim, so a visually recorded interview with a witness to an alleged 
offence who has a mental impairment would not be admissible at trial.  
Clearly, there is a reason why that distinction has been put in place; I am certainly not aware of any reason why 
it should be retained. The purpose of this bill is to provide that the visually recorded interview of all child 
witnesses and all witnesses with a mental impairment will be admissible into evidence as the evidence in chief of 
that witness, regardless of whether the offence committed is against a child or against an adult. 
I think that is an eminently sensible approach. We need to protect children who are vulnerable and people with 
mental impairments who also are vulnerable, and try to reduce the trauma that can result from having to give 
evidence in chief in a courtroom. The opposition fully endorses the bill. 
HON LYNN MacLAREN (South Metropolitan) [8.28 pm]: The Greens also support the 
Evidence Amendment Bill 2015. 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [8.28 pm] — in reply: I thank the 
opposition through Hon Adele Farina and also the Greens through Hon Lynn MacLaren for supporting this 
amending legislation. It must be said that the introduction of visually recorded interviews and their use as the 
evidence in chief of vulnerable witnesses was one of those groundbreaking and pioneering steps when it was first 
introduced, in one form or another, some 20 years ago. One can understand the caution with which legislators 
introduced that sort of change to the criminal justice system, which had traditionally dealt with witnesses giving 
viva voce evidence in a courtroom, in a witness box, where they were visible to not only the presiding judicial 
officer, but also the prosecutor, the defence counsel, the accused against whom they were giving evidence and, in 
the case of a jury trial, to the jury, and an intimidating process it was.  
Nevertheless, that was the tradition in which evidence was given and there were very good reasons for it; it 
allowed all members of that case who had an interest in its outcome to see how the witness behaved and the like. 
Things have moved on since. The idea of prerecording evidence was a very significant and experimental step. 
There were fears that it may distort the trial process and unfairly disadvantage accused who were presumed 
innocent until proven guilty to answer their cases. There were also fears, I should add, on the part of prosecutors 
that watching prerecorded evidence on a TV screen might detract from the merits of a prosecution case. I think 
experience has shown that those fears have been unrealised and it is now routine for the evidence of vulnerable 
witnesses to be prerecorded or to be viewed by way of closed-circuit television. For trials to take place in that 
environment is a great benefit to the traumatised or vulnerable witnesses and does not detract from the merits of 
the trial process and the ability of the courts to determine where the truth lies. 
This anomaly was exposed in this case despite the goodwill of the prosecutor and defence counsel, who reached 
agreement on the admissibility of that prerecorded interview. However, the presiding judicial officer—I think it 
was Chief Judge Martino of the District Court, as he was at the time; I am sorry if I do him an injustice and it 
was not the case—saw that the law quite clearly stated that it was not admissible as it was technically hearsay 
evidence. That problem was identified and it is now being corrected. I thank honourable members for their 
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support for this small but important advance in regularising the processes. I think it is probably about the last 
step now regarding the prerecorded evidence of child witnesses. 
Question put and passed. 
Bill read a second time. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and transmitted to the Assembly. 
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